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Key Concepts

What does it mean to objectively evaluate
evidence?

 Impartial consideration of available evidence

* No prejudgment of parties, witnesses, facts at issue,
or how facts at issue are presented

* No deference to recommendations of an investigator

What is a legal privilege and how would this
arise in an investigation?

* Legal privileges protect communications and
documents from disclosure. Examples are:

» Attorney — Client
* Priest — Penitent
» Doctor — Patient
» Spousal
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Notice of Allegatioms

Upon receipt of a formal complaint, schools
must provide written notice to parties that
includes:

» Discussion of the formal complaint process,
including any informal resolution option.

« Sufficiently detailed statement of allegations.

 Sufficient detail includes the identities of the parties, if
known, the conduct allegedly constituting sexual
harassment, and the date and location of the alleged
incident, if known.

» Statement that the respondent is presumed
innocent and that a determination of
responsibility is made at the conclusion of the
Process.
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Confidentiality:

Schools must keep confidential the identity of
any individual who has made a report or
complaint of any form of prohibited sex
discrimination, including any reporter,
complainant, respondent, or witness, except:
« as may be permitted by FERPA,;
* or as required by law; or

» to carry out the Title IX regulations, including the
conduct of any investigation, hearing, or judicial
proceeding arising thereunder.






Access to Evidence

Throughout the investigation, institutions must
afford both parties equal opportunity to review
and inspect any evidence that:

« was obtained as part of the investigation; and

* is directly related to the allegations.

This includes evidence upon which the school
does not intend to rely in reaching a
determination, and inculpatory or exculpatory
evidence, whether obtained from a party or
other source.
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Serving Impartially:

What does it mean for an investigator to
have bias or a conflict of interest?

» Avoid prejudgment of facts at issue.

» Avoid inferences based on party status.

» Avoid sex stereotypes.

How can an institution ensure that its

investigator remains free of bias and
conflict of interest?

« Ensure adequate training and understanding of
bias and conflict of interest.

 Encourage/do not penalize investigator for
disclosing bias or conflict of interest.
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Issues of Relevance

What is “relevance” and ‘“relevant
evidence”?

» Evidence pertinent to proving whether facts
material to the allegations under investigation
are more or less likely to be true.

» Repetition of the same question is irrelevant.



Issues of Relevance

How does an investigator summarize
relevant evidence?

» Have a clear record of steps taken during the
investigation.
» Consider summarizing:
* The alleged incident

» Parties involved and witnesses identified
» Key factual findings
* Relevant evidence

» Specific policy alleged to be violated
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How to handle concurrent law
enforcement investigations?

« Concurrent law enforcement activity may
constitute good cause for short-term delays or

extensions.

» For example, “if a concurrent law enforcement
investigation uncovers evidence that the police plan to
release on a specific time frame and that evidence
would likely be material to the recipient’s
determination regarding responsibility.”
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Collection & Review: of

Documentation

Records of each sexual harassment
investigation must be kept for seven years.

While investigators may not be responsible
for maintaining records, their close
cooperation with Title IX coordinators and
counsel will be critical to ensuring that
complete and accurate records are collected
and preserved.



Collection & Review: of

Documentation

What are some best practices for the
review and collection of written
documentation?

 Transcript or audio recording for interviews,
subject to state law.

What should an investigator know about
potential future litigation or audit?

« Litigation and audit is a possibility of every Title
IX investigation.

* Document retention requirements under Title IX
are 7 years.
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Writing Investigative Reports

What are the main goals of an
investigative report that fairly summarizes
relevant evidence?

* Do not reach any conclusions.

» Put decision-makers in best position to
understand relevant evidence.

* Demonstrate to parties that institution took the
allegation seriously and responded
appropriately.

* Be guided by the knowledge that the report may
be “Exhibit 1.”
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Informal Resolution

However, at any time prior to reaching a final
determination, a school may facilitate an informal
resolution that does not involve a full
invhestilgation and adjudication, provided that the
school:

« provides the parties a written notice disclosin? (1)
the allegations, (2) the requirements of the informal
resolution process (3) the circumstances under
which it precludes the parties from resuming a formal
complaint arising from the same facts, and (3) any
other consequences of participating in the informal
resolution process, (4) the records that will be
maintained or could be shared;

 obtains the parties’ voluntary, written consent to the
informal resolution.



Informal Resolution

Informal resolution is not available to resolve
allegations that an employee sexually
harassed a student.

At any time prior to agreeing to a resolution,
any party has the right to withdraw from the
informal resolution and to resume the formal

complaint process.



Informal Resolution

What are the pros and cons of informal
resolution?

» Pros: simplified process, finality for the parties,
control of outcome.

« Cons: delays process if unsuccessful, less
process and safeguards, avoidance of
consequences.
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